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MIXED  CLAIMS  COMMISSION 
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DECISION  NO.  63 

IN  THE  MATTER  OF 

I^IXING  REASONABLE  FEES  FOR  ATTORNEYS  OR 
AGENTS  UNDER  THE  AUTHORITY  OF  SECTION  9  OF 
THE  "  SETTLEMENT  OF  WAR  CLAIMS  ACT  OF  1928  " 


DOCKET  NO.  4700 


Charles  C.  Bohart,  Claimant 
Lewis  Arthmr  McGowan,  Attorney 


On  October  11,  1928,  the  above  named  claimant  filed  with  the 
American  Commissioner  a  written  request  that  he  fix  a  reasonable 
fee  to  be  paid  by  him  to  his  attorney,  Lewis  Arthur  McGowan,  of 
Washington,  D.  C,  as  compensation  for  whatever  services  have  been 
rendered  by  him  on  behalf  of  and  with  the  authority  of  the  claimant, 
.such  services  being  of  the  character  described  in  the  provisions  of 
.Section  9  of  the  "  Settlement  of  War  Claims  Act  of  1928  ". 

The  claimant  objected  to  the  amount  of  the  fee  asked  by  the  attor- 
ney on  the  ground  that  it  was  excessive,  and  the  attorney  was  notified 
•of  the  filing  by  the  claimant  of  this  request  that  a  reasonable  fee  be 
fixed.  The  attorney  challenged  the  jurisdiction  of  the  American 
Commissioner  in  this  case  on  the  ground  that  the  claimant  had  not 
filed  a  request  to  fix  his  fees  within  ninety  days  after  April  2,  1928, 
;the  date  of  mailing  of  the  Commissioner's  notice.     The  American 
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Commissioner  made  the  following  ruling,  in  a  letter  dated  January 
IT,  1929,  addressed  to  the  attorney : 

I  have  received  your  letter  of  January  7th  informing  me  that  you  have  not 
filed  any  information  at  all  showing  the  reasonableness  of  the  fee  asked  by 
you  in  the  proceeding  i)ending  before  me  in  the  matter  of  the  claim  of  Charles 
C.  Bobart  (Docket  No.  4700),  because  you  felt  that  in  sending  out  the  notice 
mailed  on  April  2nd  last  I  had  performed  my  duty  under  the  law  in  that 
respect  and,  therefore,  that  I  would  eventually  rule  that  the  matter  of  fixing 
your  fee  was  outside  of  my  jurisdiction  through  the  failure  of  the  claimant  to 
file  within  the  prescribed  ninety-day  period  after  that  notice  was  mailed  a 
request  that  I  fix  a  reasonable  fee. 

Under  the  provisions  of  Clause  (a)  of  Section  9  of  the  "  Settlement  of  War 
Claims  Act  of  1928,"  I  am  authorized  and  requested  to  mail  to  each  claimant, 
on  whose  behalf  an  award  was  made  by  the  Mixed  Claims  Commission,  a 
notice  of  the  provisions  of  Section  9  of  that  Act.  In  this  case,  as  above 
stated,  such  a  notice  was  sent  by  registered  mail  on  April  2,  1928.  This 
notice  was  addressed  to  the  claimant  in  your  care,  and  the  registered  mail 
return  receipt  card  from  the  Postmaster  showed  that  this  notice  was  received 
at  your  office  on  April  5,  1928.  It  appears,  however,  that  this  notice  was  not 
forwarded  by  you  to  the  claimant  in  time  for  him  to  file  his  request  within 
the  prescribed  ninety-day  period. 

In  mailing  this  notice  to  the  claimant  in  your  care  I  relied  upon  you  to 
forward  it  to  him  as  was  done  by  other  attorneys  in  a  number  of  similar 
cases.  You  state  in  your  letter  to  me  of  November  2,  1928,  that,  when  you 
conferred  with  the  claimant  with  reference  to  the  payment  of  your  fee,  you 
banded  this  notice  to  him  personally  at  his  home,  that  he  examined  it  in  your 
presence  and  then  returned  it  to  you.  You  further  state  that  the  claimant's 
information  about  his  privilege  under  the  provisions  of  the  "  Settlement  of 
War  Claims  Act  of  1928  "  to  request  me  to  fix  a  reasonable  fee  to  be  paid 
to  you  came  from  the  discussion  you  had  with  him  at  his  home. 

It  further  appears  from  your  previous  letter  to  me  of  October  25,  1928,  that 
the  conference  with  the  claimant  at  which  you  handed  him  this  notice  and 
which  was  the  source  of  his  information  regarding  these  fee  fixing  proceedings 
did  not  take  place  until  July,  because  you  state  that  "  I  waited  until  July  for 
him  to  pay  me.  I  went  to  his  home  and  conferred  with  him."  The  claimant 
confirms  this  statement  and  fixes  the  date  of  your  first  visit  to  him  as  Friday, 
July  6,  1928.  This  being  true,  together  with  the  fact  that  the  ninety-day 
period  within  which  the  claimant  could  have  filed  his  request  to  have  a  reason- 
able fee  fixed  expired  on  July  1,  1928,  it  is  apparent  that  you  brought  my 
notice  of  April  2,  1928  to  the  claimant's  attention  too  late  for  him  to  take 
advantage  of  the  privilege  which  Congress  intended  he  should  have  under 
this  legislation. 

This  case,  therefore,  comes  within  that  class  of  cases  referred  to  in  the 
following  paragraph  of  my  Administrative  and  Jurisdictional  Decision  of 
September  28,  1928 : 
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"  The  only  addresses  available  for  the  mailing  of  these  notices  were  those 
on  file  with  the  Agent  for  the  United  States  before  this  Commission,  many 
of  which  were  inadequate  and  some  of  which  were  in  the  care  of  the  attorneys 
who  had  appeared  for  the  claimant,  and  who  in  some  cases  failed  to  forward  the 
notice  to  the  claimant.  It  subsequently  appeared  that  for  these  reasons  some 
of  the  claimants  did  not  actually  receive  this  notice  in  time  to  file  with  the 
American  Commissioner,  within  the  ninety-day  period  after  the  date  of  mailing 
as  required  by  the  Act,  a  request  to  have  fees  fixed.  In  these  cases,  and  in 
certain  other  cases  where  the  notice  had  not  reached  the  claimant  promptly 
and  there  had  been  no  laches  or  negligence  on  the  part  of  the  claimant  in 
responding  to  the  notice,  the  American  Commissioner  held  that  the  Act  con- 
templated the  mailing  of  the  notice  to  the  claimants  at  an  address  through 
which  it  would  be  received  by  them,  and  he  caused  to  be  mailed  a  new  notice 
direct  to  the  claimant's  address  when  such  address  was  ascertained,  in  order  to 
give  such  claimants  an  opportunity  to  secure  the  benefits  which  Congress  in- 
tended they  should  have  under  the  provisions  of  this  Act." 

In  view  of  the  above  considerations  a  duplicate  notice  was  mailed  direct  to  th» 
claimant  on  October  9th  last,  and  he  has  duly  filed  with  me  a  written  request 
that  I  fix  a  reasonable  fee  to  be  paid  to  you  in  accordance  therewith.  In  these 
circumstances  I  consider  that  I  have  acquired  the  necessary  jurisdiction  for 
fixing  the  attorney's  fee  in  this  case. 

The  time  within  which  you  may  furnish  the  information  requested  in  my 
printed  notice  to  you  of  October  15,  1928,  is  hereby  extended  to  February  1, 
1929.  Should  you  fail  to  furnish  such  information  by  that  date,  the  only  alter- 
native open  to  me  will  be  to  determine  the  character  and  value  of  your  services 
from  the  records  of  this  case  in  the  possession  of  this  Commission. 

Thereafter,  in  response  to  the  request  by  the  American  Commis- 
sioner, the  attorney  filed  with  him  an  affidavit  giving  the  information 
which  he  desired  to  have  considered  by  the  American  Commissioner 
as  showing  the  reasonableness  of  the  fee  asked  by  him,  which  infor- 
mation was  brought  to  the  attention  of  the  claimant,  who  filed  an 
affidavit  in  reply,  a  copy  of  which  was  transmitted  to  the  attorney, 
who  has  not  filed  a  reply. 

In  this  case  an  award  on  behalf  of  the  claimant  was  rendered  by 
this  Commission  on  October  30, 1925,  for  $3,000,  with  interest  thereon 
at  the  rate  of  five  per  cent  per  annum  from  November  11,  1918,  to  the 
date  of  payment,  which  amount  represents  damages  suffered  by  the 
claimant  on  account  of  illness  resulting  from  his  confinement  in  vari- 
ous German  prison  camps  as  a  member  of  the  crew  of  the  British 
steamship  "  Esmeraldas  "  captured  by  the  German  raider  "  Moewe  ", 
and  for  the  further  sum  of  $500,  with  interest  thereon  at  the  rate  of 
five  per  cent  per  annum  from  March  10,  1917,  to  the  date  of  pay- 
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ment,  which  amount  represents  the  value  of  personal  property  be- 
longing to  the  claimant  lost  at  the  time  of  his  capture.  The  claimant 
was  a  member  of  the  crew  of  the  "  Esmeraldas  ",  in  the  capacity  of 
fireman.  The  total  amount  received  by  the  claimant  from  the  Treas- 
ury Department  in  payment  of  this  award  was  $5,215.53,  which  was 
paid  direct  to  him  on  May  23,  1928. 

The  attorney  requests  as  compensation  for  his  services  the  sum  of 
$1,564.55,  and,  in  addition,  reimbursement  of  expenses  amounting  to 
$85.00,  according  to  the  terms  of  the  services  agreement  hereinafter 
referred  to. 

The  claimant  states  in  his  letter  of  October  8,  1928,  to  the  American 
Commissioner : 

In  June  of  1923  I  engaged  Lewis  A.  McGowan,  Attorney  at  Law,  Wash- 
ington, D.  C,  to  represent  me  in  my  claim  against  the  German  Government 
for  injuries  received  by  me  while  I  was  held  a  prisoner  of  war. 

Mr.  McGowan  made  up  an  agreement  for  me  and  directed  that  I  sign  it 
before  he  could  begin  on  my  case.  This  agreement  was  signed  by  me  in  June, 
1923.  By  its  terms,  I  was  to  pay  him  30%  of  the  amount  he  received  for  me. 
I  was  also  to  pay  him  all  of  the  costs  and  other  expenses  incurred  by  him  in 
preparing  and  presenting  my  claim. 

In  his  affidavit  filed  in  this  proceeding,  the  claimant  further  states : 
I  engaged  Mr.  McGowan  after  he  had  twice  communicated  with  me  request- 
ing that  I  have  him  take  care  of  my  case  for  me,  he  having  been  unknown  to 
me  prior  to  that  time. 

The  attorney  states  in  his  aifidavit,  with  reference  to  his  employ- 
ment in  this  case  and  his  initial  presentation  of  this  claim : 

That  the  claimant,  Charles  C.  Bobart,  was  advised  by  me  on  April  7,  1923, 
(Exhibit  1)  in  answer  to  his  letter  of  April  2,  1923,  to  file  a  claim  against 
Germany,  and  on  April  7,  1923  I  sent  notice  of  his  claim  to  the  Department 
of  State  (Exhibit  2).  On  April  9,  1923,  claimant  telegraphed  me  to  proceed  with 
his  case  (Exhibit  3).  This  was  the  final  day  to  give  notice  under  the  Agree- 
ment between  the  United  States  and  Germany.  On  April  10,  1923,  I  informed 
claimant  of  having  given  notice  of  his  claim  (Exhibit  4).  It  appears  that 
claimant's  notice  was  filed  by  his  request  at  the  very  last  moment  before  the  time 
expired  and  that  he  had  not  taken  any  action  prior  thereto  to  protect  his 
interests. 

On  April  12,  1923,  the  American  Agent  acknowledged  receipt  of  the  notice 
of  claim  (Exhibit  5).  A  contract  was  made  June  9,  1923,  which  provided  for 
a  fee  equal  to  30%  of  the  amount  recovered  in  addition  to  expenses,  (see 
Exhibit  48). 


415 

In  support  of  these  and  other  statements  in  his  affidavit,  Mr. 
McGowan  has  submitted  sixty-one  exhibits,  consisting  mainly  of 
copies  of  his  correspondence  in  this  case  with  the  claimant  and  with 
the  American  Agency  before  this  Commission. 

An  examination  of  Mr.  McGowan's  affidavit  and  the  exhibits 
attached  thereto  shows  that  he  has  failed  to  file  the  claimant's  letter 
to  him  dated  April  2,  1923,  or  any  previous  communications  to  or 
from  the  claimant. 

Exhibit  No.  1  to  his  affidavit  is  a  copy  of  his  letter  to  the  claimant, 
dated  April  7,  1923,  in  which  it  is  stated : 

I  acknowledge  receipt  of  your  letter  of  April  2ncl. 

You  are  entitled  to  filing  a  claim  against  the  Imperial  German  Government 
on  account  of  your  being  held  a  prisoner  on  the  S.  S.  Esmeralde,  and  can 
recover  a  substantial  indemnity  from  the  Imperial  German  Government. 

If  you  wish  me  to  proceed  with  this  case  please  send  me  a  telegram  telling 
me  to  proceed  with  the  case  as  Monday,  April  9th,  1923,  is  the  last  day  in  which 
the  claim  can  be  filed. 

I  will  file  your  claim  without  any  charge  to  you,  and  later  we  can  get  to- 
gether on  the  matter  of  what  I  am  to  receive  for  my  services  providing  some- 
thing is  recovered,  and  in  the  event  of  no  recovery  there  will  be  no  charge  to 
you  for  my  services. 

Mr.  McGowan  wrote  the  Department  of  State  on  the  same  day: 

I  have  been  requested  by  Charles  C.  Bobart,  an  American  citizen  of  Balti- 
more, Maryland,  to  file  a  claim  against  the  Imperial  German  Government  on 
account  of  his  being  held  prisoner  in  Germany. 

Damages  are  requested  in  the  amount  of  ten  thousand  dollars. 

The  claimant  had  not  authorized  the  filing  of  this  claim  at  that 
time,  but  on  April  9,  1923,  he  telegraphed  Mr.  McGowan  to  "  proceed 
with  the  case  ",  and  on  April  10, 1923,  Mr.  McGowan  replied : 

I  beg  to  advise  you  of  the  receipt  of  your  telegram  of  the  9th.  instant  re- 
questing me  to  proceed  with  your  claim  and  in  reply  thereto  I  am  pleased  to 
inform  you  that  I  have  filed  a  claim  in  your  behalf  against  the  Imperial 
German  Government  requesting  ten  thousand  dollars  indemnity. 

Sometime  in  the  near  future  the  Mixed  Claims  Commission  is  going  to  call 
upon  me  for  additional  information  and  when  it  does  I  will  write  you  further. 

On  May  9,  1923,  Mr.  McGowan  again  wrote  to  the  claimant,  en- 
closing with  his  letter  a  questionnaire  (which  has  not  been  submitted 
in  this  proceeding),  a  fee  agreement,  and  a  power  of  attorney.  In 
this  letter,  Mr.  McGowan  stated : 
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May  I  impress  upon  you  the  imperative  necessity  in  attending  to  this  matter 
wnmediately   as   the   commission   has  now  begun   to   adjudicate  all   cases  in 
Washington,   and  the  sooner  you  send  me  the  information  the  quicker  the 
inrard  will  be  made. 

i  have  requested  from  the  Imperial  German  Government  an  indemnity  to  the 
-mount  of  ten  thousand  dollars,  and  I  am  of  the  opinion  that  a  very  substantial 
artirt  of  this  sum  will  be  awarded  to  the  claimant. 

On  May  20, 1923,  the  claimant  replied : 

I  write  you  a  few  lines  to  let  you  know  that  I  don't  understand  how  to 
make  these  papers  out.  I  was  good  and  healthy  when  I  went  to  Germany 
I  was  ruptured  after  I  was  there  about  8  or  9  months  but  I  was  not  tended  to 
for  that  I  was  in  the  hospital  4  months,  2  weeks  and  3  days.  While  I  was 
there  and  I  have  not  been  the  same  since,  I  have  had  trouble  with  my  stomach 
ever  since  till  I  had  to  be  operated  on  twice  and  can't  do  any  heavy  work,  for  I 
am  under  the  doctor's  care  yet  I  don't  make  any  more  than  living  wages  and 
have  a  hard  time  to  get  along  on. 

******* 

I  would  write  sooner  but  I  was  trying  to  get  money  enough  to  come  over  and 
see  you  if  you  would  file  the  papers  outright  and  let  me  know  what  to  do. 

Mr.  McGowan  states  in  his  affidavit  that  upon  the  receipt  of  this 
letter  he  "  conferred  with  claimant  and  advised  him  as  to  the  char- 
acter of  proof  required  and  told  him  I  would  assist  in  procuring  it ". 

On  June  9,  1923,  the  claimant  again  wrote  to  Mr.  McGowan: 

A  few  lines  to  let  you  know  that  I  am  sorrow  that  I  have  keep  you  so  long 
but  I  have  had  trouble  in  getting  the  doctor's.  They  have  been  out  of  town. 
I  have  done  the  best  I  could  in  filling  out  the  papers. 

******* 

If  you  receive  any  money,  please  let  me  know  what  bills  you  pay  so  that 
they  can  not  come  back  at  me  for  just  as  soon  as  I  get  it  I  will  have  to  go  to 
the  hospital  again  to  be  operated  on  again.  I  am  having  a  hard  time  to  get 
along. 

The  contingent  fee  agreement  involved  in  this  case  was  enclosed 
with  this  letter. 

The  American  Commissioner,  in  his  general  Administrative  and 
Jurisdictional  Decision  of  September  28,  1928,  quoted  from  the  Ke- 
port  of  the  Senate  Committee  on  Finance,  recommending  the  fee 
fixing  legislation  to  the  Senate,  the  following  extract: 

It  is  expected,  however,  that  it  will  not  be  necessary  to  alter  amounts  fixed 
by  contract  with  large  corporations  and  others  fully  capable  of  pi'Otecting 
Iheir    own    interests.     In    such    cases    the     *     *     *     American    Commissioner 
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*  *  *  would  undoubtedly  be  justified  in  fixing  the  amount  specified  in  the 
contracts.  In  other  cases,  however,  particularly  where  large  contingent  fees 
are  specified,  it  is  hoped  that  the  fees  ultimately  fixed  will  bear  a  proper  rela- 
tion to  the  work  performed  and  expenditures  incurred. 

The  American  Commissioner  has  held  in  previous  decisions  (Deci- 
sions Nos.  1,  3,  8,  25,  32,  35,  46,  49,  53,  56,  58,  59,  61  and  62),  in  simi- 
lar proceedings,  in  one  of  which  (No.  56)  this  attorney  was  an  in- 
terested party,  that  when  the  claimant  is  entirely  competent  to  look 
after  his  own  interests  in  making  a  fee  agreement  with  his  attorney, 
he  falls  within  the  group  first  referred  to. 

In  this  case,  however,  the  claimant  does  not  appear  to  have  been 
"  fully  capable  of  protecting  "  his  own  interests  in  entering  into  this 
agreement.  It  is  not  shown  that  he  was  a  man  of  worldly  wisdom 
or  of  business  experience.  Furthermore,  his  letters  to  the  attorney, 
dated  May  20  and  June  9,  1923,  indicate  that  when  he  retained  this 
attorney  he  was  a  very  ill  man  and  was  without  funds  to  employ 
an  attorney,  and  that  he  did  not  understand  how  to  execute  the  ques- 
tionnaire and  the  other  papers  sent  to  him.  He  apparently  had  not 
given  any  thought  to  the  presentation  of  a  claim  against  Germany. 
He  probably  did  not  realize  that  he  had  a  claim  until  the  attorney 
communicated  with  him.  While  the  attorney  might  be  criticized  for 
disregarding  the  ethical  rules  of  the  American  Bar  Association 
against  soliciting  claims,  nevertheless,  it  was  due  to  the  initiative 
of  this  attorney  that  notice  of  this  claim  was  given  to  the  Department 
of  State  prior  to  the  expiration  of  the  period  during  which  claims 
against  Germany  might  then  be  filed.  It  must  be  noted,  however, 
that  under  the  later  agreement  between  the  two  Governments,  ex- 
tending the  time  for  filing  claims,  this  claim  could  have  been  brought 
before  the  Commission  subsequently  as  a  so-called  "  late  claim ", 
which  must  be  taken  into  consideration  in  valuing  the  attorney's 
services  in  this  respect. 

It  is  clear  from  the  foregoing  correspondence  submitted  by  the 
attorney  that,  on  his  own  initiative,  he  wrote  to  this  claimant  solic- 
iting employment  to  prosecute  this  claim,  and  that  at  the  time  the 
service  agreement  was  entered  into  neither  the  attorney  nor  the 
claimant  was  well  informed  as  to  the  basis  on  which  claims  of  this 
character  could  be  sustained  under  the  Treaty  of  Berlin,  or  the  kind 
of  evidence  required  by  the  Commission  to  establish  such  claims. 
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The  basis  of  this  claim  was  not  for  damages  "  on  account  of  being 
held  a  prisoner  on  the  S.  S.  Esmeralde  ",  as  stated  by  this  attorney 
in  his  letter  to  claimant,  but  on  account  of  serious  impairment  of 
claimant's  health  through  lack  of  proper  medical  care  while  in- 
terned as  a  prisoner  in  Germany.  Claims  of  this  character  were 
dealt  with  by  the  Commission  in  a  special  group  by  themselves,  and 
the  only  awards  made  to  claimants  in  that  group  were  the  result  of 
direct  negotiations  between  the  two  Agents.  In  this  case,  as  in 
several  others  of  this  group,  a  compromise  settlement  was  offered  by 
the  German  Agent  without  requiring  strict  proof  as  to  the  damages 
actually  suffered  by  the  claimant  and  Germany's  liability  therefor, 
which,  in  most  of  the  cases  in  this  group  including  this  one,  the 
claimant  was  unable  to  produce. 

As  pointed  out  by  the  American  Commissioner  in  his  general 
Administrative  and  Jurisdictional  Decision  of  September  28,  1928 
(page  10)  : 

The  action  of  Congress  in  authorizing  the  fixing  of  fees  "  whether  or  not 
fixed  under  any  contract  or  agreement "  previously  made  by  claimants  with 
-attorneys  or  agents  suggests  an  inquiry  into  the  circumstances  in  which  sucli 
agreements  were  made.     *     *     * 

*  *  *  the  claimants,  and  probably  the  attorneys  also,  were  not  well 
informed  as  to  the  scope  and  character  of  the  services  to  be  rendered,  and 
their  agreements  were  based  upon  expectations  and  assumed  conditions  which 
did  not  develop  as  anticipated,  and  which  perhaps  contemplated  a  greater  or 
less  amount,  or  a  different  character,  of  work  or  responsibility  for  the  attor- 
neys than  was  actually  required  or  performed. 

As  to  the  services  actually  rendered  by  this  attorney,  it  appears 
from  his  affidavit,  which  outlines  in  detail  the  character  and  extent 
of  his  services,  that  he  prepared  the  original  statement  of  the  claim, 
which  was  verified  by  the  claimant  on  Januarj^  12,  1924,  and  was 
thereafter  filed  with  the  American  Agency  for  presentation  to  this 
Commission ;  that  he  had  a  number  of  conferences  with  the  claimant 
and  with  representatives  of  the  American  Agency,  and  carried  on  an 
extended  correspondence  relative  to  this  claim. 

The  records  of  this  Commission,  including  the  letters  from  the 
American  Agency  to  the  attorney,  some  of  which  are  submitted  with 
the  attorney's  affidavit,  show  that  practically  all  of  the  supporting 
evidence  in  this  claim  was  filed  by  the  attorney  in  response  to  and  in 
accordance  with  the  written  suggestions  and  requests  of  the  Ameri- 
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can  Agency ;  and  it  appears  that  the  proof  of  the  American  nation- 
ality of  the  claimant  was,  to  some  extent,  supplied  by  the  claimant 
himself,  assisted  by  one  George  Wagner,  who  was  not  employed  by 
this  attorney. 

The  sequence  of  the  events  in  this  case,  reviewed  chronologically, 
which  are  pertinent  to  the  present  proceeding,  is  shown  by  the 
records  of  this  Commission  and  by  the  information  filed  by  the 
parties,  to  be  as  follows : 

The  attorney  states  in  his  affidavit: 

Under  date  of  October  26,  1923,  the  American  Agent  requested  additional 
proof  of  the  claim,  (Exhibit  17).  Called  at  office  of  American  Agent  about 
Character  of  additional  proof  required. 

On  November  6,  1923,  I  requested  claimant  to  give  me  more  information  about 
his  maltreatment  in  German  prison  camps,  (Exhibit  18).  I  had  proceeded  to 
inquire  from  some  of  his  fellovp  prisoners  of  war  about  the  camps  where  claim- 
ant had  been  interred  [sic]  and  to  ascertain  facts  about  his  injuries. 

On  January  12,  1924,  informed  American  Agent  that  I  would  go  to  Baltimore, 
(Exhibit  19)  to  put  in  proper  shape  quickly.  On  same  date  I  requested  claimant 
to  communicate  with  me  immediately,  (Exhibit  20).     *     *     * 

The  exhibits  attached  to  his  affidavit,  however,  show  that  on 
October  26,  1923,  the  American  Agent  informed  the  attorney : 

*  *  *  an  examination  of  the  papers  shows  that  it  will  be  necessary  for 
your  client  to  file  an  additional  statement  setting  forth  with  greater  particu- 
larity the  facts  in  reference  to  the  treatment  he  received  while  in  the  German 
camp  which  he  alleges  caused  the  injuries  he  received,  and  also,  if  possible, 
giving  the  name  of  the  camp  where  he  was  interned. 

On  November  6,  1923,  the  attorney  forwarded  this  letter  to  the 
claimant  and  requested  him  to  supply  the  desired  information.  On 
January  9, 1924,  the  American  Agent  informed  the  attorney  that  the 
claim  would  be  dismissed  unless  the  evidence  requested  on  October  26, 
1923,  was  forthcoming;  and  on  January  12,  1924,  the  attorney  for- 
warded this  letter  to  the  claimant,  with  the  comment  that  it  "  explains 
itself." 

It  appears  that  the  claimant  thereafter  obtained  certain  addi- 
tional evidence,  which  the  attorney  transmitted  to  the  American 
Agency.  The  records  of  this  Commission  do  not  sustain  the  state- 
ment of  the  attorney  in  his  affidavit  that  he  "  very  carefully  prepared 
and  filed  every  affidavit  and  exhibit  submitted  in  this  case." 


420 

The  claimant  states  in  his  affidavit : 

It  was  always  my  understanding  that  Mr.  McGowan  was  representing  sev- 
eral men  who  were  taken  off  of  the  same  ship  and  that  the  services  performed 
by  him  were  not  only  for  me  but  for  all  others  whom  he  represented  in  the 
matter  of  their  claims. 

The  records  of  the  Commission  show  that  the  claimant  was  cor- 
rectly informed  on  this  point.  It  appears  from  them  that  this  at- 
torney represented  the  claimants  in  all  of  the  other  "  Esmeraldas  " 
claims  in  which  awards  were  made  except  two,  Docket  Nos.  5814  and 
5816. 

On  August  2,  1924,  the  American  Agent  wrote  to  the  attorney  that 
as  a  result  of  an  informal  conference  with  the  German  Agent  the 
latter  had  agreed  not  to  oppose  an  award  in  the  sum  of  $3,500,  with 
interest  thereon  from  November  11,  1918,  On  August  26,  1924,  the 
attorney  communicated  this  offer  to  the  claimant.  The  claimant's 
reply,  dated  September  7,  1924,  is  not  submitted  as  an  exhibit  to  the 
attorney's  affidavit,  but  the  attorney's  letter  to  the  claimant,  dated 
October  20,  1924,  in  answer  thereto,  recommends  a  rejection  of  the 
offer  and  requests  "  discretionary  power  "  to  act  for  the  claimant. 
On  November  5,  1924,  the  claimant  wrote  the  attorney : 

*  *  *  I  will  leave  it  to  you  and  do  the  best  you  can  with  the  Mixed 
Claims  Commission,  but  I  hope  that  it  will  not  be  any  small  than  the  Ger- 
man Agent  offer  the  only  thing  I  see  is  for  you  to  do  the  best  you  can.     *     *     * 

On  November  24,  1924,  the  attorney  wrote  the  American  Agent 
that  the  offer  in  compromise  was  not  acceptable  to  the  claimant  and 
that  additional  documentary  evidence  would  be  furnished. 

The  attorney  states  that  on  November  25,  1924,  he  transmitted  to 
the  American  Agency  "  doctor's  affidavits  which  had  been  prepared 
by  me  after  a  conversation  with  the  doctor."  No  further  evidence 
was  obtained  or  filed. 

The  American  Agent  before  this  Commission  thereafter  prepared 
and  filed  on  January  12,  1925,  a  Memorial  based  upon  the  evidence 
which  had  been  submitted,  and  the  German  Agent  filed  a  Reply  deny- 
ing liability.  In  July,  1925,  the  attorney  was  furnished  with  a 
copy  of  this  Reply  and  was  requested  "  to  supplement  the  record 
with  competent  documentary  evidence  that  will  tend  to  overcome 
the  conditions  [sic]  thus  raised  by  the  German  Agent."  On  August 
11,  1925,  the  attorney  forwarded  his  recent  correspondence  with 
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the  American  Agency  to  the  claimant,  with  the  statement  that  "  any 
information  you  might  give  me  bearing  upon  the  names  and 
addresses  of  any  of  your  associates  who  witnessed  the  maltreatment 
will  be  appreciated  and  helpful."  On  the  same  date,  the  attorney 
requested  the  American  Agency  to  secure  from  the  German  Govern- 
ment a  copy  of  the  record  of  the  claimant's  treatment  in  the  Camp 
Hospital  at  Luebeck. 

On  August  21,  1925,  the  attorney  informed  the  American  Agency 
that  in  the  other  "  Esmeraldas  "  cases  in  which  he  represented  claim- 
ants, settlements  similar  to  that  proposed  in  the  Bobart  case  would 
meet  his  approval.  The  American  Agent  obtained  from  the  German 
Agent  offers  of  settlement  in  all  the  "Esmeraldas"  cases.  On  Sep- 
tember 25,  1925,  the  American  Agency  transmitted  to  the  attorney 
these  offers  of  settlement,  and  informed  him  that  "  any  accept- 
ances will  not  be  agreeable  to  the  German  Agent  if  one  of  the  offers 
is  rejected." 

The  records  of  the  Commission  show  that  on  October  1,  1925,  the 
attorney  accepted  the  German  Agent's  offer  (in  this  as  well  as  in 
four  other  "  Esmeraldas "  cases) ,  and,  thereafter,  this  claim  was 
submitted  to  this  Commission  upon  an  agreed  statement  of  facts,  as 
a  result  of  which  an  award  was  rendered  on  behalf  of  the  claimant 
on  October  30,  1925,  as  already  stated. 

The  attorney's  statement  in  his  affidavit  that  "  these  other  [civilian 
prisoners  of  war]  cases  were  settled  for  $600  with  interest  com- 
pared to  $3,500  with  interest  offered  Mr.  Bobart,"  is  not  strictly 
accurate,  since,  as  the  attorney  is  aware,  awards  were  made,  based 
upon  the  offers  of  the  German  Agent  in  the  Durfee  case  for  $2,500, 
in  the  Byrd  case  for  $1,850,  in  the  Rogers  case  for  $990,  in  the 
Williams  case  for  $1,000,  and  in  the  Smith  case  for  $950,  as  com- 
pared to  $3,500  in  the  instant  case. 

The  attorney's  statement  that  the  claimant  had  informed  him 
that  "  if  he  could  get  $3,500  for  himself  he  would  be  satisfied,"  and 
that  he,  the  attorney,  considered  that  "  the  balance  of  the  recovery 
*  *  *  i.  e.,  the  interest "  would  pay  his  fees,  is  not  corroborated 
by  the  correspondence,  and  is  denied  by  the  claimant. 
The  attorney  states  in  his  affidavit : 

On  October  16,  1925,  (Exhibit  47)  claimant  desired  to  know  my  compensa- 
tion. On  October  27,  1925,  (Exhibit  48)  I  submitted  an  extract  from  his 
contract  with  me.    I  received  no  word  from  him  that  his  contract  was  objec- 
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tionable.  He  knew  the  work  I  had  performed  for  him.  It  was  then  fresh  in 
his  mind,  and  not  one  word  was  uttered  by  him  reflecting  upon  my  handling 
of  his  case  or  the  amount  of  compensation  I  was  to  receive. 

It  is  unnecessary  to  review  in  detail  the  subsequent  correspondence 
between  the  attorney  and  the  claimant,  which  relates  generally  to 
the  legislation  pending  in  Congress  with  respect  to  payment  of 
awards.  The  correspondence  consists  of  eight  letters  from  the  attor- 
ney and  two  letters  from  the  claimant,  the  claimant's  letter  of  Octo- 
ber 8,  1926,  not  having  been  submitted  by  the  attorney. 

On  April  7,  1928,  subsequent  to  the  enactment  of  the  "  Settlement 
of  War  Claims  Act  of  1928  ",  the  attorney  wrote  to  the  claimant 
instructing  him  as  to  the  requirements  to  be  complied  with  in 
obtaining  payment  of  his  award.  In  passing,  it  is  proper  to  note 
that  this  letter  made  no  mention  of  the  American  Commissioner's 
notice  of  April  2,  addressed  to  the  claimant  in  care  of  the  attorney, 
which  had  been  received  by  the  attorney  on  April  5.  The  claimant 
did  not  return  the  form  of  application  to  the  attorney,  as  requested, 
and  on  April  30,  the  attorney  sent  to  the  claimant  another  applica- 
tion blank.  The  claimant,  however,  mailed  his  application  direct 
to  the  Treasury  Department  and  on  May  23,  1928  received,  direct 
from  the  Treasury  Department,  a  check  in  payment  of  his  award. 
Thereafter,  the  claimant  apparently  made  no  attempt  to  communi- 
cate with  the  attorney  to  arrange  for  the  payment  of  his  fee.  As 
appears  from  the  American  Commissioner's  letter  dated  January  17, 
1929,  first  above  quoted,  the  attorney  likewise  "  waited  until  July  " 
for  the  claimant  to  pay  him. 

It  is  unnecessary  to  consider  in  detail  the  negotiations  which  sub- 
sequently took  place  between  the  attorney  and  claimant  (each  repre- 
sented by  counsel)  for  an  amicable  adjustment  of  the  attorney's  fee 
in  this  case.  Counsel  for  the  claimant  states  that  he  offered  $750  in 
full  settlement  of  the  attorney's  claim  and  that  counsel  for  the  attor- 
ney recommended  its  acceptance.  The  negotiations,  however,  were 
ended  when  other  counsel  for  the  attorney  brought  suit  in  the  Circuit 
Court  of  Harford  County,  Maryland,  against  the  claimant  for  the 
sum  of  $3,000. 

In  determining  the  value  of  the  services  actually  rendered  by 
the  attorney,  it  is  proper  to  take  into  consideration  the  fact  that  his 
services  were  rendered  on  a  contingent  basis  and  that  his  conduct  of 
the  case  was  acquiesced  in  by  the  claimant  who  has  accepted  the 
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benefits  arising  therefrom.  In  view  of  the  size  of  the  award  which 
was  rendered  in  this  case,  the  claimant  has  no  reason  to  complain 
about  the  outcome  of  his  case. 

The  services  which  the  attorney  alleges  were  rendered,  after  the 
award  by  this  Commission  was  made,  in  attempting  to  bring  about 
legislation  for  the  payment  of  the  award  and  in  the  negotiations  for 
the  payment  of  his  fee,  cannot  be  charged  against  the  claimant  in 
fixing  the  fee  because  such  services  were  performed  as  much  in  the 
interest  of  the  attorney  as  of  the  claimant. 

The  record  in  this  case  shows  that  it  comes  within  the  application 
of  the  statement  of  the  American  Commissioner  in  his  Administra- 
tive and  Jurisdictional  Decision  of  September  28,  1928,  as  follows : 

*  *  *  the  Government  of  the  United  States  has  taken  the  full  responsibility 
and  control  in  the  presentation  of  all  claims  before  this  Commission.  Attorneys 
for  claimants  have  not  been  permitted  to  appear  before  the  Commission  and 
they  have  been  allowed  to  file  briefs  only  with  the  approval  and  endorsement 
of  the  American  Agent.  The  Government  not  only  has  established  by  the 
Treaty  of  Peace  with  Germany  the  right  of  recovery,  where  such  right  exists, 
but  it  has  also  established  a  governmental  organization  for  the  presentation  of 
these  claims,  and  has  borne  all  the  expenses  of  such  organization,  and  the 
organization  thus  established  has  taken  full  control  over  the  presentation  of 
claims  and  performed  the  major  part  of  the  work  involved  in  their  prosecution, 
and  in  many  cases  has  done  everything  connected  therewith,  except  the  pro- 
duction of  evidence,  and  not  infrequently  it  has  been  obliged  to  instruct  the 
claimants'  attorneys  as  to  what  evidence  was  needed  to  establish  the  claim,  and 
also  to  assist  them  in  procuring  it. 

In  undertaking  to  decide  the  disputed  question  of  valuation  as 
well  as  in  ascertaining  the  character  and  extent  of  the  services  ren- 
dered, the  American  Commissioner  has  not  relied  wholly  upon  the 
contentions  either  of  the  claimant  or  of  the  attorney,  but  has  been 
assisted  in  reaching  his  conclusions  by  the  records  of  this  case  on 
file  with  the  Commission,  and  he  has  concluded,  after  an  examination 
of  all  the  available  information,  that  the  attorney  has  somewhat  over- 
estimated the  value  of  the  services  which  he  has  rendered. 

Now,  therefore,  considering  that  the  payment  of  the  attorney's 
compensation  was  contingent  upon  securing  and  collecting  an  award, 
that  the  attorney  is  making  a  charge  of  $85.00  in  addition  to  his  fee 
for  his  expenses  and  disbursements,  and  considering  the  character 
and  extent  and  value  of  the  services  rendered  by  him,  and  in  view  of 
the  circumstances  above  set  forth,  and  the  considerations  stated  in  the 
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general  Administrative  and  Jurisdictional  Decision  of  September  28, 
1928,  and  after  careful  examination  and  full  consideration  of  the  in- 
formation furnished  in  this  proceeding  by  the  attorney  and  the 
claimant  and  by  the  records  of  this  Commission  pertinent  to  the 
questions  involved,  and  after  due  deliberation  thereon, 

The  American  Commissioner  decides  and  fixes  as  the  reasonable 
fee  to  be  paid  by  the  claimant,  Charles  C.  Bobart,  to  his  attorney, 
Lewis  Arthur  McGowan,  in  this  case,  the  sum  of  Seven  Hundred  and 
Fifty  Dollars  ($750.00),  in  addition  to  the  disbursements  expended 
by  the  attorney  amounting  to  Eighty-Five  Dollars  ($85.00),  the  said 
fee  to  be  paid  by  the  claimant  and  received  by  the  attorney  as  full 
compensation  for  all  services  rendered  in  the  prosecution  and  col- 
lection of  this  claim,  as  defined  by  Section  9  of  the  "  Settlement  of 
War  Claims  Act  of  1928  ". 

Done  at  Washington,  D.  C,  this  28th  day  of  June,  1930. 

Chandler  P.  Anderson, 
American  Gorrmiissioner, 
Mixed  Claims  CoTnmission, 
United  States  and  Germany. 
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